
Forsvarsudvalget 2012-13 
FOU Alm.del endeligt svar på spørgsmil 319 
Offentligt 

Bilag AL 

Kammeradvokaten 

,,,/ 
F"ORSVARSMINISTERIET mJ; 

OANISH Mil\IIST~V OF DEFEl\ICE ,........._ /-= ' 

Folketingets Forsvarsudvalg 
Christiansborg 

/ " 

FORSVARSMINISTEREN 
19. juni 2013 

Folketingets Forsvarsudvalg har den 13. juni 2013 stillet følgende spørgsmål nr. 319 til for­
svarsministeren, som hermed besvares. Spørgsmålet er stillet efter ønske fra Nikolaj Villum­
sen (EL). 

Spørgsmål nr. 319: 
"På side 16 i forsvarschefens redegørelse meddeler HOK til arbejdsgruppen meddelt den 18. 
januar 2013), at den tidligere fremsendte konklusion Of. redegørelsen side 15.}: "Ikke på 
nogen mider er bekræftet af den efterfølgende gennemgang af materialer og derfor frem­
står trukket vel hårdt op". Da dette er meddelt, efter videoen blev offentliggjort { 18. oktober 
2012) bedes ministeren redegøre for, hvordan HOK er kommet frem til den nye konklusion 
af operationen." 

Svar: 
Forsvarsministeriet har til brug for samrådsspørgsmål AC, der også er stillet efter ønske fra 
Nikolaj Villumsen, stillet forsvaret et spørgsmål tilsvarende forsvarsudvalgsspørgsmål nr. 
319. 

Som svar på spørgsmålet vedlægges Forsvarskommandoens brev af 17. juni 2013, inkl. Hæ­
rens Operative Kommandos bidrag af 12. juni 2013, som rettet af Hærens Operative Kom­
mando den 18. juni 2013. Forsvarsudvalgsspørgsmålet ses at være besvaret ved spørgsmål 
tre i bilaget til Forsvarskommandoens brev. 
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2013/005984-727006 2013..()6.18 

Til 
Forsvarskommandoen 

Emne: 

(Bedes anfllft ved henvendelser) 

Rettelse til HOK bidrag til samrådsspørgsmål vedr. fortolkning af Post Operation 
Report til OP Green Desert 

Ref.: 
a. HOK udgående skrivelse 2013/005984-724592 af 12. juni 2013. HOK bidrag til 
samrådsspørgsmål vedr. forto~kning af Post Operation Report til OP Green Desert 
b. HOK udgående skrivelse 20111005760-426354 af 11. august 2011. Forslag til FKO til 
besvarelse af erstatningskrav fra · 
c. HOK udgående skrivelse 2013/005654-720393 af 06. juni 2013. HOK sender 
afklassificeret version af Post Operation Report fra OP Green Desert. 
d. HOK indgående mail 2013/005984-723800af11. juni 2013. FKO TASKER- HASTER: 
HOK bidrag til samrådsspørgsmål. Fortolkning af Post Operation Report efter OP Green 
Desert 

1. HOK har identificeret en skrivefejl i det tidligere fremsendte svar ved ref. a. Der var ved 
en fejl i ref. a. pkt. 3.5 angivet, at Post Operation Report tidligere var fremfundet i august 
2008. Det korrekte er august 2011. Her blev Post Operation Report sendt til FKO ved ref. 
b. FKO har efterfølgende udleveret dokumentet til Advokat Christian Harlang den 21. 
september 2011. Dette er ligeledes angivet i HOK svar til FKO ved ref. c. 

1.1. Pkt. 4.5 i nærværende skrivelse er derfor ændret fra "august 2008" til "august 2011". 
Denne skrivelse træder i stedet for HOK tidligere svar ved ref. a. 
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2. Forsvarsministeren er af Nicolai Villumsen (EL) kaldt i samråd 21. juni 2013. I den 
anledning er HOK ved ref. c. anmodet om at besvare tre spørgsmål, der kan belyse Nicolai 
Villumsens samrådsspørgsmål. Det overordnede spørgsmål lyder: 

2.1. "Ministeren bedes redegøre for, hvorfor det ikke tidligere er kommet frem, at danske 
soldater har bevidnet, at irakiske tilbageholdte blev hårdhændet behandlet af irakisk politi 
under Operation Green Desert i 2004, når Hærens Operative Kommando allerede den 29. 
november 2004 skriver i Post Action Report - Operation Green Desert: HDet er Hærens 
Operative Kommandos vurdering, at dette peger på, at danske soldater har været vidne til 
hårdhændet behandling af tilbageholdte, idet det efterfølgende er registret som en 'lesson 
leamed'." 

Spørgsmål 1 

3. Hvilke yderligere oplysninger, der kan gives, som kan kaste lys over baggrunden far, at 
HOK i sit svar til FKO den 19. oktober 2012 vedrørende Post Action Repart af 29. novem­
ber 2004 anfører, "at formuleringen indikerede, at danske soldater havde været vidne til 
håndhændet behandling af irakiske tilbageholdte" 

HOKsvar 

3.1. Indledningsvist bør det præciseres at dokumentet er benævnt "Post Operation Report" 
og ikke "Post Action Report". 

3.2. HOK svar til FKO d. 19. oktober 2012 er udarbejdet under et stort tidspres. Opgaven 
indgik ved HOK d. 18. oktober 2012 kl. 17:46 (efter normal arbejdstids ophør). Sagsbe­
handlingen blev iværksat d. 19. oktober 2012 ca. kl. 08:00. Svarfristen til FKO var angivet 
til 19. oktober 2012 kl. 12:00. Dokumentet blev dog først afsendt fra HOK kl. 13: 13. Der 
var således i praksis ca. 5 timer til sagsbehandling og udformning af svar til FKO. 

3.3. Opgaveformuleringen og dermed sagsbehandlingen var primært fokuseret om~ring 
tilstedeværelsen af kamera og video ved DANCON/IRAK, og mindre på hvorvidt danske 
soldater havde været vidner til hårdhændet behandling. 

3.4. Bemærkningen i HOK svar "at fannuleringen indikerede, at danske soldater havde 
været vidne til håndhændet behandling af irakiske tilbageholdte" er a.lene fremkommet 
med baggrund i den sparsomme bemærkning i Post Operation Report at "The facus must 
be on the ING units during initial search and a"est. Handling of detainees must be monito­
red closely". 

3.5. Med baggrund i den korte sagsbehandlingstid, og at bemærkningen alene er fundet 
indeholdt i Post Operation Report, fremstår konklusionen således som vel hårdt trukket op. 
Den er således efterfølgende vurderet for vidtgående set ud fra det spinkle grundlag. Der­
for vælger HOK at korrigere den. Se endvidere svar på spørgsmål 3. 

Spørgsmål 2 

4. Hvad kan der oplyses vedrørende udarbejdelsen af Post Action Report af 29. november 
2004 (f.eks. hvem har udarbejdet denne, hvem er den tilgået og hvornår, og gav den den­
gang eller senere anledning til handling, ag hvilke averveje/ser har man evt. gjort sig ; den 
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anledning, jf. herved også det i Post Action Report anførte om, at "handling of detainees 
must be monitored closelyr? 

HOKsvar 

4.1. Post Operation Report blev udarbejdet af DANCON/IRAK hold 4. Dokumentet blev d. 
2 9. november 2004 sendt til 4 ARMD BOE som DAN CON var underlagt. 

4.2. Det skal bemærkes, at Post Operation Report fra operation Green Desert ikke blev 
sendt til HOK. Post Operation Reporter først kommet i HOK besiddelse, da man hjemtog 
DANCON/IRAK arkiv til det centraliserede sekretariat ved HOK i januar 2007. 

4.3. Arkivet er taget til HOK med henblik på soignering! klargøring samt opbevaring indtil 
aflevering til statens arkiver og indgår således ikke som en del af HOK eget journaliserede 
arkiv. I HOK eget journaliserede arkiv findes bl.a. breweksling mellem DANCON/IRAK og 
HOK, men ikke dokumenter som DANCON/IRAK alene har sendt til anden modtager f.eks. 
4 ARMD BOE. 

4.4. I forbindelse med aktindsigtsanmodninger har HOK fremfundet dokumenter fra 
DANCON/IRAK papirarkiv for at belyse en sag. 

4.5. Post Operation Report er først fremfundet i arkiverne i forbindelse med Advokat Chri­
stian Harlangs sag i august 2011. 

4.6. Post Operation Report har således heller ikke dengang eller senere givet anledning til 
handling eller overvejelser ved HOK. 

4. 7. Postlisterne fra DANCON/IRAK hold 4 angiver heller ikke skrivelser, der skulle være 
fremsendt omhandlende ovenstående emne. DANCON/IRAK har løbende ændret praksis i 
forhold til deres "lessons learned" - dette efter alle operationer, herunder også operation 
Green Desert. 

Spørgsmål 3 

5. Hvilke yderligere oplysninger kan gives om baggrunden for HOK udtalelse af 18. januar 
2013, citeret i FC's videoredegøre/se side 16 om, at "HOK er i dag af den opfattelse, at 
den tidligere fremsendte konklusion: " det peger på, at danske. soldater har været vidne til 
hårdhændet behandling af irakiske tilbageholdte" ikke på nogen måde er bekræftet af den 
efterfølgende gennemgang af materialer og derfor fremstår trukket vel hårdt op"? 

HOKsvar 

5.1. HOK har i forbindelse med udarbejdelsen af bidrag til arbejdsgruppe Irak-video (AG) 
gennemgået et meget stort antal dokumenter. Under dette arbejde blev det tydeligere, at 
den tidligere fremsendte konklusion stod alene og ikke var solidt underbygget. HOK valgte 
derfor at opbløde den tidligere fremsendte " vel hårdt optrukne - konklusion. 

5.2. Ordlyden i Post Operation Report kan forstås på flere måder. Det kan således ikke 
konkluderes, at den henviser til en konstateret hårdhændet behandling af irakiske tilbage-
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holdte fra ISF side, hvilket heller ikke på nogen måde er underbygget af den efterfølgende gennemgang af materialer til brug for AG undersøgelse. 

5.3. Ordlyden "The focus must be on the ING units during initial search and arrest. Hand­
ling of detainees must be monitored closely." vurderes at kunne være begrundet i flere for­
hold, blandt andet 

• lraqi Security Forces (ISF) manglende uddannelsesniveau vedrørende evnen til at 
gennemføre husundersøgelser, herunder at kunne håndtere tilbageholdte administra­
tivt (registrering, opbevaring og overdragelse herunder opfølgning såfremt en retssag 
indledes.). 

• Tidligere påståede overgreb fra ISF side under tilsyn i Al M_akil fængslet i Basra 23. 
juni 2004. Her klagede otte irakiske tilbageholdte1 over hårdhændet politibehandling. 
De klagede til den danske delegation, der tilså de personer, danske soldater havde til­
bageholdt. Sagen var et anliggende for DANCON/IRAK hold 3. Forholdet har formo­
dentligt været erfaringsoverdraget til DANCON/IRAK hold 4. 

e Fokus fra hjemlige myndigheder, hvor forhold omkring tilbageholdte, udspørgen og 
handlepligt blev indskærpet under hold 4 i FKODIR af 9. september 2004. 

6. Koordinerende sagsbehandler ved HOK er HOK-LE04, KN K. B. Krumbak. 

Intern fordeling: 

E.b. 

B. MØLLER 
oberstløjtnant 

Chef for Ledelsessekretariatet 

HOK-CH, HOK-STCH, HOK-001, HOK-1001, HOK-1002, HOK-1004, HOK-LE01, HOK-LE03, 
HOK-LE04, HOK-LE34 

1 Tilbageholdt af britiske soldater. 
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FKO-KORSEK u 

2013/006008 -796491 2013-06-17 

Til 
Forsvarsministeriet 

Eft.: 
Hærens Operative Kommando 

Emne: 

(Bedes anført ved henvendelser) 

Forsvarskommandoens bidrag til besvarelse af spørgsmål afledt af samråds­
spørgsmål AC. 

Ref.: 
FMN-LSG mails af 11. juni 2013 (14:31) og (15:25). 

Bilag: 
Hærens Operative Kommandos bidrag til samrådsspørgsmål vedr. fortolkning af Post 
Operation Report til OP Green Desert. 

1. Forsvarsministeriet har anmodet Forsvarskommandoen om besvarelse tre spørgsmål til 
brug i forbindelse med besvarelse af samrådsspørgsmål AC, idet spørgsmålene fremgår 
af vedlagte bilag. 

2. Forsvarskommandoen har fra Hærens Operative Kommando modtaget bilagte svar, idet 
Forsvarskommandoen ikke har yderligere at tilføje. 

Postadresse Besøgsadresse 
Oanneskiold-Samsøes All6 1 Oannestdold-Samsøes All6 i 
1434 København K 1434 København K 

EAN: 5798000201507 CVR: 16 28 71 80 

Telefon 
4567 4567 
Gennemvalg: 
45673016 

Telefax E-mail og lntemet 
45 89 07 48 tko@mil.dk 

www.forsvarel.dk 



Venlig hilsen 

FLEMMING MATHIASEN 
oberst 

Chef for Ledelsessekretariatet 
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20131005984-724592 2013-06-12 

Til 
Forsvarskommandoen 

Emne: 

(Bedes anført ved henvendelser) 

HOK bidrag til samrådsspørgsmål vedr. fortolkning af Post Operation Report til OP 
Green Desert 

Ref.: 
HOK indgående mail 2013/005984-723800af11. juni 2013. FKO TASKER - HASTER: 
HOK bidrag til samrådsspørgsmål. Fortolkning af Post Operation Report efter OP Green 
Desert 

1. Forsvarsministeren er af Nicolai Villumsen (EL) kaldt i samråd 21. juni 2013. I den an­
ledning er H OK ved ref. anmodet om at besvare tre spørgsmål, der kan belyse Nicolai Vil· 
lumsens samrådsspørgsmål. Det overordnede spørgsmål lyder: 

1.1. "Ministeren bedes redegøre for, hvorfor det ikke tidligere er kommet frem, at danske 
soldater har bevidnet, at irakiske tilbageholdte blev hårdhændet behandlet af irakisk politi 
under Operation Green Desert i 2004, når Hærens Operative Kommando allerede den 29. 
november 2004 skriver i Post Action Report - Operation Green Desert: "Det er Hærens 
Operative Kommandos vurdering, at dette peger på, at danske soldater har været vidne til 
h/Jrdhændet behandling af tilbageholdte, idet det efterfølgende er registret som en 7esson 
learned'." 

Spørgsmål 1 

2. Hvilke yderligere oplysninger, der kan gives, som kan kaste lys over baggrunden for, at 
HOK i sit svar til FKO den 19. oktober 2012 vedrørende Post Action Report af 29. novem-

Postadresse 
Herningvej 30 
7470 KarupJ 

EAN: 5798000201415 

Besøgsadresse 
Hemingvej 30 
7470KarupJ 

CVR: 16 28 71 80 

Telefon Telefax 
9962 4970 9962 4965 
Gennemvalg: 
9710 1550 /7014 

E-mail og Internet 
hok@mil.dk 
www.hok.dk 



ber 2004 anfører, "at formuleringen indikerede, at danske soldater havde været vidne til 
håndhændet behandling af irakiske tilbageholdte" 

HOK svar 

2.1. Indledningsvist bør det præciseres at dokumentet er benævnt "Post Operation Report" 
og ikke "Post Action Re port". 

2.2. HOK svar til FKO d. 19. oktober 2012 er udarbejdet under et stort tidspres. Opgaven 
indgik ved HOK d. 18. oktober 2012 kl. 17:46 (efter normal arbejdstids ophør). Sagsbe­
handlingen blev iværksat d. 19. oktober 2012 ca. kl. 08:00. Svarfristen til FKO var angivet 
til 19. oktober 2012 kl. 12:00. Dokumentet blev dog først afsendtfra HOK kl. 13:13. Der 
var således i praksis ca. 5 timer til sagsbehandling og udformning af svar til FKO. 

2.3. Opgaveformuleringen og dermed sagsbehandlingen var primært fokuseret omkring 
tilstedeværelsen af kamera og video ved DANCON/IRAK, og mindre på hvorvidt danske 
soldater havde været vidner til hårdhændet behandling. 

2.4. Bemærkningen i HOK svar "at formuleringen indikerede, at danske soldater havde 
været vidne til håndhændet behandling af irakiske tilbageholdte" er alene fremkommet 
med baggrund i den sparsomme bemærkning i Post Operation Report at '7he focus must 
be on the ING units during initial search and arrest. Handling of detainees must be monito­
red closely". 

2.5. Med baggrund i den korte sagsbehandlingstid, og at bemærkningen alene er fundet 
indeholdt i Post Operation Report, fremstår konklusionen således som vel hårdt trukket op. 
Den er således efterfølgende vurderet for vidtgående set ud fra det spinkle grundlag. Der­
for vælger HOK at korrigere den. Se endvidere svar på spørgsmål 3. 

Spørgsmål 2 

3. Hvad kan der oplyses vedrørende udarbejdelsen af Post Action Report af 29. november 
2004 (f.eks. hvem har udarbejdet denne, hvem er den tilgået og hvornår, og gav den den­
gang eller senere anledning til handling. og hvilke overvejelser har man evt. gjort sig i den 
anledning, jf. herved også det i Post Action Report anførte om, at "handling of detainees 
must be monitored closely) "? 

HOK svar 

3.1. Post Operation Report blev udarbejdet af DANCON/IRAK hold 4. Dokumentet blev d. 
29. november 2004 sendt til 4 ARMD BOE som DANCON var underlagt. 

3.2. Det skal bemærkes, at Post Operation Report fra operation Green Desert ikke blev 
sendt til HOK. Post Operation Report er først kommet i HOK besiddelse, da man hjemtog 
DANCON/IRAK arkiv til det centraliserede sekretariat ved HOK i januar 2007. 

3.3. Arkivet er taget til HOK med henblik på soignering, klargøring samt opbevaring indtil 
aflevering til statens arkiver og indgår således ikke som en del af HOK eget journaliserede 
arkiv. I HOK eget journaliserede arkiv findes bl.a. brevveksling mellem DANCON/IRAK og 
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HOK, men ikke dokumenter som DANCON/IRAK alene har sendt til anden modtager f.eks. 
4 ARMD BOE. 

3.4. I forbindelse med aktindsigtsanmodninger har HOK fremfundet dokumenter fra DAN­
CON/IRAK papirarkiv for at belyse en sag. 

3.5. Post Operation Report er først fremfundet i arkiverne i forbindelse med Advokat Chri­
stian Harlangs sag i august 2008. 

3.6. Post Operation Report har således heller ikke dengang eller senere givet anledning til 
handling eller overvejelser ved HOK. 

3.7. Postlisterne fra DANCON/IRAK hold 4 angiver heller ikke skrivelser, der skulle være 
fremsendt omhandlende ovenstående emne. DANCON/IRAK har løbende ændret praksis i 
forhold til deres "lessons learned" - dette efter alle operationer, herunder også operation 
Green Desert. 

Spørgsmål 3 

4. Hvilke yderligere oplysninger kan gives om baggrunden for HOK udtalelse af 18. januar 
2013, citeret i FC's videoredegøre/se side 16 om, at 11HOK er i dag af den opfattelse, at 
den tidligere fremsendte konklusion: "det peger på, at danske soldater har været vidne til 
hårdhændet behandling af irakiske tilbageholdte 11 ikke på nogen måde er bekræftet af den 
efterfølgende gennemgang af materialer og derfor fremstår trukket vel hårdt op"? 

HOKsvar 

4.1. HOK har i forbindelse med udarbejdelsen af bidrag til arbejdsgruppe Irak-video (AG) 
gennemgået et meget stort antal dokumenter. Under dette arbejde blev det tydeligere, åt 
den tidligere fremsendte konklusion stod alene og ikke var solidt underbygget. HOK valgte 
derfor at opbløde den tidligere fremsendte - vel hårdt optrukne - konklusion. 

4.2. Ordlyden i Post Operation Report kan forstås på flere måder. Det kan således ikke 
konkluderes, at den henviser til en konstateret hårdhændet behandling af irakiske tilbage­
holdte fra ISF side, hvilket heller ikke på nogen måde er underbygget af den efterfølgende 
gennemgang af materialer til brug for AG undersøgelse. 

4.3. Ordlyden "The focus must be on the ING units during initial search and arrest. Hand­
ling of detainees must be monitored closely." vurderes at kunne være begrundet i flere for­
hold, blandt andet: 

• lraqi Security Forces (ISF) manglende uddannelsesniveau vedrørende evnen til at 
gennemføre husundersøgelser, herunder at kunne håndtere tilbageholdte administra­
tivt (registrering, opbevaring og overdragelse herunder opfølgning såfremt en retssag 
indledes.). . · 

• Tidligere påståede overgreb fra ISF side under tilsyn i Al Makil fængslet i Basra 23. 

juni 2004. Her klagede otte irakiske ~ilbageholdte1 over hårdhændet politibehandling. 
De klagede til den danske delegation, der tilså de personer, danske soldater havde til-

1 Tilbagehold~ af britiske soldater. 
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bageholdt. Sagen var et anliggende for DANCON/IRAK hold 3. Forholdet har formo­
dentligt været erfaringsoverdraget til DANCON/IRAK hold 4. 

• Fokus fra hjemlige myndigheder, hvor forhold omkring tilbageholdte, udspørgen og 
handlepligt blev indskærpet under hold 4 i FKODIR af 9. september 2004. 

5. Koordinerende sagsbehandler ved HOK er HOK-LE04, KN K. B. Krumbak. 

Intern fordeling: 

E.b. 

B. MØLLER 
oberstløjtnant 

Chef for Ledelsessekretariatet 

HOK-CH, HOK-STCH, HOK-001, HOK-1001, HOK-1002, HOK-1004, HOK-LE01, HOK-LE03, 
HOK-LE04, HOK-LE34 
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UNITED 
NATIONS 

• 
Convention against Torture 
and Other Cruel, Inhuman 
or Degrading·Treatment 
or Punishment 

COMMITTEE AGAINST TORTURE 
Thirty-fifth session 
7-25 November 2005 

Bilag AM 

Kammeradvokat en 

CAT 

Distr. 
GENERAL 

CAT/C/NPL/C0/2. 
13 April 2007 

Original: ENGLISH 

CONSIDERATION OF REPORTS SUBMITTED BY STATES PARTIES 
UNDER ARTICLE 19 OF TRE CONVENTION 

Conclusions and recommendations of the Committee against Torture 

NEPAL 

I. The Committee considered the second periodic report ofNepal (CAT/C/33/Add.6) at 
its 669th and 672nd meetings (CAT/C/SR.669 and 672), held on 9 and 10November2005, and 
adopted, at its 687th meeting held on 22 November 2005" the foliowing conclusions and 
recommendations. 

A. Introduction 

2. The Committee welcomes the submission of the report and the opportunity it afforded to 
resume the dialogue with the State party. While appreciating the constructive dialogue 
established with the delegation ofthe State party, the Committee notes that the report does not 
fully conform to the Committee's guidelines for the preparation ofperiodic reports and lacks 
information on practieal aspects of the implementation of the Convention. 

3. The Committee weleomes the additional information provided to the list of issues 
(CAT/C/35/NPL) by the State party in writing, by the delegation in its introductory remarks and 
in the answers to the questions raised. 

B. Positive aspects 

4. The Committee weleomes the adoption of the Compensation Relating to Torture 
Aet, 1996 and the Human Rights Commission Aet, 1997. aimed at enhancing the 
implementation of the Convention. 

• Reissued for technieal reasons 

GE.07-41143 
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5. The Committee notes the establishment of a number of human rights coordination and 
monitoring mechanisms, such as the National Human Rights Commission, the National 
Commission on Women and the National Dalit Commission, the Human Rights Protection 
Committee and the National Coordination Committee, and the human rights cells in the Police, 
the Anned Police Force and the Royal Nepalese Army. 

6. The Committee also welcomes the agreement entered into by the State party with the 
Office ofthe High Commissioner for Human Rights (OHCHR) on 11April2005, which led to 
the establishment of an OHCHR Office in Nepal. The Committee welcomes the continued 
cooperation of the State party with the OHCHR Office in Nepal. 

7. The Committee notes that the State party received visits from the foliowing special 
procedures of the Commission on Human Rights: 

(a) Working Group on Arbitrary Detentio~ in 1996: 

(b) Special Rapporteur on extrajudicial, summary or arbitrary executions, in 2000: 

(c) Working Group on Enforced or Involuntary Disappearances. in 2004; 

( d) Representative of the Secretary-General on the human rights of intemally 
displaced persons. in 2005; and 

(e) Special Rapporteur on the question of torture in 2005. 

8. The Committee commends the generosity ofthe State party in hosting more 
than I 00,000 Bhutanese and 20,000 Tibetan refugees. 

9. The Committee further welcomes the signature by the State party, on 8 September 2000, 
of the Optional Protocol to the Convention on the Rights of the Child on the involvement of 
children in armed conflict. 

C. Factors and difficulties impcding the implementation of the Convention 

I 0. The Committee ac.knowledges the difficult situation of intemal anned conflict faced by 
the State party, and is alarmed by the high incidence of atrocities committed by the Communist 
Party ofNepal (CPN)- Maoist. However, it points out that no exceptional circumstances 
whatsoever may be invoked as a justification of torture. 

11. The Committee regrets the adverse impact of the absence of the Parliament since 
May 2002 on the capacity ofthe State party to implement the Convention. and in particular in 
respect of the enactment or amendment of legislation. as well as the ratification of international 
conventions. 
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12. The Committee notes with concem that the definition oftorture in article 2 (a) ofthe 
Compensation Relating to Torture Aet of 1996, the lack of a legal provision in current domestic 
law to make torture a criminal off ence and the draft Criminal Code are not in line with the 
definition of article l of the Convention against Torture (articles l and 4 of the Convention). 

The State party should adopt domestic legislation which ensures that acts of torture, 
including the acts of attempt, complicity and participation, are criminal otTences 
punishable in a manner proportionate to the gravity of the crimes committed, and 
consider ste1>s to amend the Compensation Retating to Torture Aet of 1996 to bring 
it into compliance with all the elements of the definition of torture provided in the 
Convention. The State party should provide information to the Committee on 
domestic jurisprudence referring to the definition of torture as per article 1 of the 
Convention. 

Widespread use of torture 

13. The Committee is gravely concemed about the exceedingly large number of consistent 
and reliable reports concerning the widespread use of torture and ill-treatment by law 
enforcement personnel. and in particular the Royal Nepalese Army. the Anned Police Force and 
the Police, and the absence of measures to ensure the effective protection of all members of 
society (arts. 2 and 11 ). 

The State party should publicly condemn the practice of torture and take etTective 
measures to prevent aca of torture in any territory under its jurisdiction. The State 
party should also take all measures, as appropriate, to protect all members of 
society from acts of torture. 

Detention 

14. The Committee is also concemed about: 

(a) The number of detainees in prolonged detention without trial under the Public 
Security Aet and the Terrorist and Disruptive (Control and Punishment) Ordnance (T ADO) 
of2004; 

(b) The extensive resort to pretrial detention lasting up to 15 months and the lack 
of fundamental guarantees under the Terrorist and Disruptive (Control and Punishment) 
Ordnance 2005 ofthe rights ofpersons deprived ofliberty. including the right to challenge 
arrest, resulting in numerous alleged cases of incommunicado detention. 

The State party should bring the practice of pretrial detention into line with 
international human 1ights norms and ensure tbat the fundamental rights of 
penons deprived of liberty are guaranteed, including the right to habeas corpus, the 
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light to info1·m a relative, and the right of access to a lawyer and a doctor of one's 
choice. The State 1>arty should ensure that any measure taken to combat terrorism 
is in accordance with Security Council resolutions 1373 (2001) and 1566 (2004), 
which require that anti-ten·orist measures be carried out with full respect for, 
inte1· alia, international human rights law, induding the Convention. The State 
party should p1·ovide to the Committee information on the numbe1· of people still in 
pretrial detention. 

National Human Rigbts Commission 

15. While acknowledging the important role of the National Human Rights Commission &n 
the promotion and protection of human rights in Nepal, the Committee is concemed about the 
frequent failure by the State party to implement the Commission's recommendations. 

The State party should t.tke the necessary measures to support the work of the 
National Human Rights Commission, ensuring its recommendations are fully 
implemented. 

Independence of the judiciary 

16. The Committee expresses concem about the marked weakening of the independence and 
effectiveness of the judiciary in the State party and the contemptuous non-compliance with court 
orders by members of security forces, reportedly including re-arrests, including on the premises 
of the Supreme Court. 

The State pa11y should make every effort to guarantee the independence of the 
judiciary, including ensuring that security forces comply with court orders. The 
State party should provide to the Committee information on the composition, 
man date, methods of work and investigations of the Royal Commission for 
Corruption Control, induding whether it exercises jurisdiction over constitutional 
matters in full conformity with the requirements of the Convention and whether its 
rulings are subject to judicial review. The State party is requested to provide the 
same information concerning the Justice Sector Coordination Committees. 

Non-refoulement 

17. The Committee regrets the absence of domestic legislation in the State party that 
stipulates the rights ofrefugees and asylum-seeking persons, and notes with concem that the 
State party has not acceded to the 1951 Convention relating to the Status of Refugees and other 
related international legal instruments. The Committee is also concemed about allegations 

. received conceming cases of refoulement of Tibetan asylum-seekers, given the absolute nature 
of the prohibition against refoulement under article 3 ofthe Convention (art. 3). 

The Committee recommends that the State party consider acceding to the 
Convention relating to the Status of Refugees and other related international legal 
instruments. In addition, the Committee recommends that the State party enact 
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legislation aimed at probibiting refoulement of persons without an a1>propriate legal 
procedure. The State party should provide to tbe Committee information on tbe 
number of cases of ex tradition, removal, deportation, f orced return and expulsion 
that have occurred since 1994, as weU as information on cases in which deportation 
was not effected for fear of torture. 

Universal jurisdiction 

18. The Committee regrets the absence of universal jurisdiction in domestic legislation for 
acts of torture, as well as the faet that certain provisions of the draft Criminal Code are not in line 
with articles 5 to 9 of the Convention. 

The State party should take tbe necessary measures to ensure that acts of torture 
are made subject to universal jurisdiction under tbe draft Criminal Code, in 
accordance witb article S of the Convention. The State party should also make 
every effort to ensure compliance with articles 6 to 9 of the Convention. 

Education on the 1>robibition against torture 

19. While welcoming the State party's efforts in educating and infonning State officials 
about the prohibition against torture. the Committee regrets the lack of information on the impact 
of such education and training efforts. The Committee is also concemed about reports that the 
length of training provided to Royal Nepalese Anny officers and new recruits has been shortened 
(art.10). 

The State party should intensify its education and training efforts relating to the 
prohibition against torture, and introduce evaluation and monitoring mechanisms 
to assess their impact. 

Interrogation and detention 

20. The Committee is deeply disturbed by the continuing reliable allegations conceming the 
frequent use of interrogation methods by security forces that are prohibited by the Convention 
(art. I 1 ). - . 

The State party must ensure that no recourse is made, under any circumstances, by 
law enforcement personnel to interrogation methods prohibited by the Convention. 
In addition, the State party should provide to the Committee information, including 
examples, on measures adopted to review interrogation rutes, instructions, methods 
and practices applicable to law enforcement officials. 

21. The Committee is concemed about: 

(a) 

(b) 
detention: 

The number of prisoners on remand in places of detention: 

The systematic use of anny barracks for detainees awaiting trial or in preventive 
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(c) The lack of systematic and official records regarding the arrest and detention of 
persons: 

(d) A provision in the Compensation Relating to Torture Aet of 1996 empowering the 
concemed officer at places of detention to medically examine a detainee, at the time of arrest and 
upon release. in the event a doctor is not available. In particular, the Committee is concerned 
about reports that medical examinations at the time of arrest and upon release are not perf ormed 
regularly: 

(e) Serious allegations of continued use of incommunicado detention and the lack of 
information on the exact numbers of detention places and other detention facilities; 

(f) Allegations ofnon--compliance with writs ofhabeas corpus issued by courts: 

(g) The lack of a well-functioningjuvenilejustice system in the country. with 
children often being subjected to the same procedures, laws and violations as adults. In 
particular, the Committee is concerned about allegations of children being held under T ADO for 
prolonged periods. 

Therefore, the State party should: 

(a) 
possible; 

Adopt the necessary measures to reduce pretrial detention wherever 

(b) Immediately t1·ansfer all detainees to legally designated places of 
detention that conform to international minimum standards; 

(c) Take immediate steps to ensure that all arrests and detentions are 
systematically documented, in particular of juveniles. The State party should 
consider creating a central register for persons deprived of liberty, to be made 
accessible to national and international monitors; 

( d) The State party should consider amending the relevant section of the 
Compensation Relating to Torture Aet of 1996, to ensure that all detainees have 
access to a prope1· medical examination at the time of arrest and upon release; 

(e) Prohibit the use of incommunicado detention. The Committee 
recommends that persons held incommunicado should be released, or charged and 
tried under due process. The State party should provide to the Committee 
information on the exact number and location of detention places and other 
detention facilities used by the Royal Nepalese Army, the Armed Police Force and 
the Police, and the number of persons deprived of liberty; 

(f) The State party should take measures to ensure compliance by 
security forces of all orders of the courts, including habeas corpus; 
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(g) The State 1>arty should take the necessary steps to protect juveniles 
from breaches of the Convention. and ensure proper functioning of a juvenile 
justice system in compliance with international standards. differentiating treatment 
according to age. 

Systematic review of all places of detention 

22. The Committee is concemed about the lack of an effective systematic review of all places 
of detention, including regular and unannounced visits to such places by national and 
international monitors. 

The State party should consider setting up a national system to review all places of 
detention, and react to findings of the systematic review. 

23. The Committee is also concemed that in a number of instances, national and international 
monitors were not granted either access to places of detention or sufficient cooperation in their 
fact-finding visits. The Committee is further concemed about the adoption of the new Code of 
Conduct for Non-Govemmental Organizations, which will, in ter alia, severely limit the 
monitoring capacity ofNGOs. 

The Committee recommends that the State party consider amending the Code of 
Condud for Non-Governmental Organizations so that it is in line with international 
human rights standards on the protection of human rights defenders. The State 
party should ensure that national and international monitors are granted 
permission to carry out regular, independent, unannounced and unrestricted visits 
to all places of detention. The State party should facilitate visits by, for example, the 
International Committee of the Red Cross, OHCHR, the National Human Rights 
Commission, and national and international NGOs. 

Impunity 

24. The Committee is concemed about the prevailing climate ofimpunity for acts oftorture 
and ill-treatment and the continued allegations of arrests without warrants, extrajudicial killings, 
deaths in custody and disappearances (art. 12). 

The State party should send a clear and unambiguous message condemning torture 
and ill-treatment to all persons and groups under its jurisdiction. The State party 
should take effective legislative, administrative and judicial measures to ensure that 
au allegations of arrest without warrants, extrajudicial killings, deaths in custody 
and disa1>pearances are promptly investigated, prosecuted and the perpetrators 
punished. In connection with prima facie cases of torture, the accused should be 
subject to suspension or reassignment during the investigation. 

25. While acknowledging the establishment ofhuman rights cells in the security forces, the 
Committee is concemed about the Jack of an independent body able to conduct investigations 
into acts of torture and ill-treatment committed by law enforcement personnel. 
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The State party should establish an inde1>endent body to investigate acts of torture 
and ill-treatment committed by law enforcement personnel. The State party should 
provide to the Committee information on the mandate, role, composition and 
juris1>rudence of the special police courts. 

Marginalized and disadvantaged groups or castes 

26. Despite the State party' s acknowledgment that caste discrimination exists in the country 
and the creation of the National Dal it Commission, the Committee is gravely concemed about 
the continued deeply rooted discriminatory practices committed on a large scale against 
marginalized and disadvantaged groups or castes such as the Dalits. The Committee is also 
concemed that the long-standing pattem of caste discrimination is being further entrenched by 
the current conflict in the country. 

The Committee reaffirms that it is the duty of the State party to protect all members 
of society, in particular citizens belonging to marginalized and disadvantaged 
groups or castes, such as the Dalits. The State party should take specific steps to 
safeguard their physical integrity, ensure that accountability mechanisms are in 
place guaranteeing that caste is not used as a basis for abuses, unlawful detention 
and torture, and take steps to ensure more diverse caste and ethnic representation 
in its police and security forces. The State party should include information on 
caste discrimination in its next periodic report. 

Gender-based violence 

27. The Committee is concemed about continued allegations of gender·based violence and 
abuse against women and children in custody, including acts of sexual violence by law 
enforcement personnel. 

The State party should ensure that procedures are in place to monitor the behaviour 
of law enforcement officials, and should promptly and impartially investigate au 
allegations of torture and ill-treatment, including sexual violence, with a view to 
prosecuting those responsible. The State party should provide to the Committee a 
list of cases of gender-based violence and abuse against women and children in 
custody that have been investigated and prosecuted, and the perpetrators punished. 

Right to complaint 

28. The Committee is concemed about: 

(a) The faet that the burden of proof is on the victims of acts of tonure. under rules 
provided for in the Compensation Relating to Tonure Aet of 1996, and that the statute of 
limitation for complaining about acts of tonure and instituting proceedings for compensation 
under T ADO is 35 days; 

(b) Alleged reprisals against and intimidation of persons reponing acts of torture, in 
the forms ofre-arrests and threats, and the lack ofwitness protection legislation and mechanisms 
(art. 13). 
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(a) Make available to victims of torture the conclusions of any 
independent inquiry in order to assist them in pursuing com1)ensation claims. The 
State party should amend its current and planned legislation so that there is no 
statute of limitation for registering complaints against acts of torture and that 
actions for compensation can be brought within two years from the date that the 
conclusions of inquiries become available; 

(b) Consider adopting legislative and administrative measures for witness 
protection, en su ring that aU persons who re1>ort acts of torture or ill-treatment are 
adequately protected. 

Compensation to torture victims 

2 9. While acknowledging that the judiciary has issued a number of decisions to award 
cornpensation. the Committee regrets that to date in only one case has compensation been paid. 
In additiont the Committee is concemed about undue delays in the awarding of compensation 
ordered by the courts or the National Human Rights Commission (an. 14). 

The State party should ensure that compensation awarded by the courts or decided 
upon by the National Human Rights Commission is paid in a timely manner. The 
State party should provide to the Committee information on the total amount paid 
in compensations to victims of torture. 

Use of statements made as a result of torture 

30. The Committee is concemed about allegations ofstatements obtained as a result of 
torture being used as evidence in legal proceedings (art. 15). 

The State party should provide to the Committee information on both legislation 
and jurisprudence that exclude statements obtained as a result of torture being 
admitted as evidence. 

IU-treatment 

31. The Committee is concemed about allegations ofpoor conditions of detention, in 
particular overcrowding, poor sanitation. staffing shortages and lack of medical attention for 
detainees (art. 16). 

The Committee recommends that the State party take all necessary measures to 
improve condition.s of detention. 

Trafficking 

32. The Committee is concemed about persistent reports of trafficking in women and 
children and the alleged involvement of officials in acts of trafficking. 
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The State party should reinforce international cooperation mechanisms to fight 
trafficking in persons, prosecute perpetrators. and provide protection and redress 
to all \ictims. 

Child soldiers 

33. The Committee is concemed about allegations of children being used by security forces 
as spies and messengers. The Committee is also concemed about reports ofrecruitment and 
abduction ofchildren by CPN-Maoist (art. 16). 

The State party should take effective measures to prevent security forces using 
children as spies and messengers. The State 1>arty should also take the necessary 
ste1>s, as & matter of urgency and in a comprehensive manner, to prevent the 
abduction of children by CPN-Maoist and to facilitate the reintegration of former 
child soldiers into society. The State party should also consider ratifying the 
Optional Protocol to the Convention on the Rights of the Child on the involvement 
of children in armed conflict. 

34. The Committee further recommends that the State party: 

(a) Consider making the declaration under articles 21and22 ofthe Convention: 

(b) Consider becoming party to the Optional Protocol to the Convention; 

(c) Consider becoming party to the Rome Statute of the International Criminal Court~ 

(d) Consider becoming party to Protocol Additional to the Geneva Conventions 
of 12 August 1949. and relating to the Protection of Victims ofNon-Intemational Armed 
Conflicts (Protocol Il). 

35. The State party should provide to the Committee infonnation on the composition, 
mandate and methods of work of and the investigations and results obtained by the Human 
Rights Protection Committee. the National Coordination Committee for the Protection and 
Promotion of Human Rights. as well as the human rights cells established within the Police, the 
Royal Nepalese Anny and the Armed Police Force. 

36. The Committee requests the State party to provide in its next periodic report detailed 
statistical data regarding cases of torture and other fonns of cruel. inhuman or degrading 
treatment or punishment reported to administrative authorities and the related investigations, 
prosecutions and penal and disciplinary sentences, including details of courts martial. 
disaggregated by, inter alia, gender. ethnic group, caste, geographical region, and type and 
location of place of deprivation of liberty. where it occurred, paying particular attention to 
juveniles in detention. In addition, information is also requested on any compensation and 
rehabilitation provided to victims. 
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37. The State party is encouraged to disseminate widely its second periodic report and the 
conclusions and recommendations. in appropriate languages, through official websites, the media 
and non-governmental organizations. 

38. The Committee requests the State party to provide, within one year, information on its 
response to the Committee's recommendations contained in paragraphs 13, 14. 21 (b), 21 (c). 
21 (e), 25, 27 and 29 above. 

39. The State party is invited to submit its next periodic report. which will be considered as 
the combined third, fourth and fifth report, by 12 June 2008, the due date of the fifth periodic 
re port. 




